
 

DEALING WITH Very DIFFICULT CUSTOMERS 

INTRODUCTION 

This paper provides advice and options for dealing with that increasingly common 

phenomenon at New South Wales schools, the very difficult customer. She or, 

probably more commonly, he typically takes up a disproportionate amount of the 

principal’s time and the school’s resources more generally. 

Querulous individuals consuming very large amounts of working time and emotional 

energy are not confined to the school sector. Considerable well planned research 

has been conducted in relation to such individuals and like that iconic movie, the 

empire is striking back. An example is the comparatively new arrangements to make 

it easier to have repeat litigants declared as vexatious.  

A very useful resource, the “Managing Unreasonable Complainant Conduct Manual 

2012” is available through the NSW Ombudsman’s Office website at 

http://www.ombo.nsw.gov.au/news-and-publications/publications/guidelines/state-

and-local-government. The Ombudsman’s Office Manual gives three core objectives 

in dealing with unreasonable complainant conduct, as they describe it: 

1. Ensure equity and fairness 

Ensuring that all current and potential complaints are dealt with equitably and 

fairly and resources are distributed on the basis of a complaint’s merits, rather 

than a complainant’s demands or conduct. 

 

2. Improve efficiency 

Improving overall efficiency by allocating sufficient time and resources to 

dealing with unreasonable complainant conduct which, if left unmanaged, can be a 

massive drain on the complaint handling resources of an organisation. 

 

3. Ensure health and safety 

Complying with work health and safety and duty of care obligations by identifying the 

potential risks posed by unreasonable complainant conduct to staff health, safety 

and security and implementing measures to eliminate or control those risks. Staff 

safety is the number one goal. 

 

Other watchdog agencies and tribunals are also well aware of the issue and while 

not always successful, there are various procedures and provisions to make it harder 

for the same person to ventilate the same concerns in multiple venues. 

 



WHO ISN’T A DIFFICULT CUSTOMER? 

School personnel can have trouble making good judgements in deciding whether an 

individual is a difficult customer. I’ve landed many calls from staff asserting someone 

is harassing them and should be taken out of their lives when an objective analysis 

doesn’t bear this out. Just as commonly teachers and other school staff, including 

school leaders, will grind themselves into a state of despair in the belief they have to 

keep working with and attempting to accommodate someone who is demonstrably 

being unreasonable. Sometimes it’s necessary to draw a line and decide a particular 

person should not attract any further time or resources. 

Let me be clear. In just about every case someone who is critical of a decision, 

policy or member of staff’s performance and who says they will go to the school 

board, Minister, media, Ombudsman, Board of Studies, ICAC, UN and even Tony 

Abbott is not on that account threatening, harassing or abusing the school or its staff. 

People are perfectly entitled to do any or all of these things. Complaints can often be 

a welcome opportunity to review culture and practices and to consider change and 

improvements. It is absolutely a healthy practice to encourage parents, students and 

other appropriately interested members of the school community to raise concerns 

and to feel safe and valued in doing so. 

Where this paper comes in is when the complaint or concern has been reasonably 

dealt with but the complainant keeps on repetitiously chewing up large amounts of 

staff time, where the person swears at staff, threatens violence, walks into 

classrooms uninvited, disciplines other people’s children, keeps turning up at school 

even though suspended or wages an internet campaign of obscenities against 

particular individuals or the school as a whole. 

WHAT TO DO? 

School staff, including very experienced school leaders, can feel powerless when 

attempting to deal with a truly difficult customer. It is helpful to look at the categories 

of difficult customers, the broad types of scenarios that can arise, potential remedies 

and the various types of legal proceedings that can come into play. This is an 

overview and depending on the specific circumstances it is just about always going 

to be sensible to obtain specialist advice. 

Let’s start with the categories of people who can present as difficult customers in the 

education context and some of the potential remedies specific to each category. 

1. Students 

The relationship between a school and its’ students is of a special kind and has 

attracted its’ own jurisprudence. Schools have the power to discipline students and 

until comparatively recently that power was so unfettered as to include the ability to 

deliver corporal punishment. At common law, corporal punishment is still entirely 

supportable but let’s not get distracted with that. 



While school discipline is now generally far more civil than it has been historically, 

there is without question the ability to exclude students from particular activities, 

conduct detentions and suspend or expel. Decisions of this kind need to be taken 

through a process which involves the common law principle of natural justice but 

otherwise schools have broad powers in relation to their students. Complying with 

natural justice doesn’t necessarily mean a court room scene with 12 independent 

jurors for every playground misdemeanour but it does mean students being given a 

reasonable opportunity to be heard and knowing what it is that is alleged to have 

occurred. 

Alas there is no similar disciplinary power in relation to parents and community 

members, though in certain circumstances staff can be suspended or have their 

employment terminated. 

2. Parents 

With students the powers of government and non-government schools are broadly 

similar. In legal terms there isn’t a lot that is different between the two sectors when 

dealing with students. With parents it is a different matter.  

For non-government schools there will be a contract with parents which sets out the 

relationship between the parties. Where relevant, the terms of this contract can be 

relied upon when dealing with difficult parents. So for example, the enrolment of a 

student could be terminated if the student’s parent behaves badly in contravention of 

their contract with the school. 

For government schools there isn’t a contractual relationship with parents and the 

usual public sector principles of service come into play. This doesn’t mean that a 

parent no matter how unreasonable, irrational or intractable has to be pandered to 

without limit. But it does mean that a student essentially can’t be punished due to the 

actions of their parent. 

It can be a surprise to government school principals that it is perfectly appropriate to 

place a clear limit on how much time is spent dealing with a particular parent’s issue 

and to enforce that limit. Indeed it is poor management to allow an individual parent’s 

concerns to dominate a school leader’s agenda and consume disproportionate time 

and energy that should be spread more evenly across the school. 

Please don’t misunderstand – it is a natural and normal expectation that parental 

complaints and concerns will be treated seriously and be dealt with in a reasonable 

time frame that is in keeping with the seriousness of the issue. Once adequately 

dealt with though, there is generally nothing to be gained from going over the same 

territory time and time again. 

Querulous parents who just will not let an issue die and obsessively keep pursuing it 

generally present in one of three ways. One way is sending lengthy letters or emails, 

as often as on a daily basis and usually with lots of underlining, plenty of bolding, 



things in red and maybe an overabundance of exclamation marks! Another way is by 

calling the school on a very regular basis and engaging in overbearing, lengthy, and 

circuitous conversations. The third way is by turning up without an appointment and 

insisting on meeting with the teacher or principal on a regular basis and talking 

through the same concerns in an impassioned manner. 

Some years ago I prepared the following table setting out suggested approaches in 

all of these situations: 

Personal “Visits” 
 

 Write advising any meetings etc are only by prior appointment. 

 Write advising any meetings etc are only to be with one designated staff 
member. 

 Write advising there is to be a meeting at scheduled intervals only, for 
example first Thursday of each term, every second Friday at 2.00pm. 

 Write advising any meetings are to have a strict time limit, for example one 
hour. 

 Write advising any meetings will stick strictly to an agenda negotiated ahead 
of time in writing. 

 Write advising any swearing, threats, shouting or other inappropriate 
behaviour will result in immediate termination of the meeting. 

 
Letters 
 

 Write stating any further correspondence will be placed on the relevant file but 
will not receive a reply. 

 Write stating any further correspondence in relation to the same issue(s) will 
not receive a reply. 

 Write stating any further correspondence will be discussed at the once a 
term/once a month/whatever meetings but will not otherwise be responded to. 

 Write stating if there are any further concerns an appointment should be made 
with the principal/whoever to discuss those concerns. Written correspondence 
will not be replied to. 

 
Telephone Calls 
 

 Write asking that no further telephone contact be made with the 
school/wherever and that all relevant staff have been directed to immediately 
terminate any calls received. 

 Write asking that any calls be directed to one named person and advising that 
all other relevant staff have been directed to immediately terminate any calls 
received. 

 Write asking that any further concerns etc be put in writing and addressed to a 
designated person and advise that all relevant staff have been directed to 
immediately terminate any calls received. 

 Write asking that any future concerns be discussed at a meeting(s) to be 
arranged by contacting a designated person in writing with a list of available 



times and dates and advise that all relevant staff have been directed to 
immediately terminate any calls received. 

 
 
Emails 
 

 Respond in writing or by arranging a meeting(s) to discuss the concerns 
rather than by email. 

 Write stating any further correspondence will be placed on the relevant file but 
will not receive a reply. 

 Write stating any further correspondence in relation to the same issue(s) will 
not receive a reply. 

 Write stating any further correspondence will be discussed at the once a 
term/once a month/whatever meetings but will not otherwise be responded to. 

 Write stating if there are any further concerns an appointment should be made 
with the principal/whoever to discuss those concerns. Correspondence will not 
be replied to. 

 Write advising all emails from that person have been blocked or that all emails 
from that person will be deleted without being read and advise that all relevant 
staff have been directed accordingly. 

 
A note I included with this table and which is important is that it is never acceptable 
for staff to be sworn at or threatened with physical violence. Telephone calls from 
people who swear or threaten violence should be terminated immediately every 
single time. 
 
Another guiding principle it is important to keep in mind is that no matter how 
irrational, misguided, incoherent, repetitious, disagreeable and offensive a 
complainant is they may still be making a valid point. 
 
3. Staff 

The most difficult people for school leaders to manage are often their own staff. The 

employment relationship has evolved over the last 150 years in a way that means 

there are rights and entitlements with the employee as well as the employer. We’ve 

thankfully come a long way from master and servant. 

There can be a sense that managers are comparatively powerless to take action 

against difficult employees. This is not correct. Both private and public sector 

employers are readily able to respond firmly against misbehaving employees with 

the expectation their actions will be supported in any subsequent legal proceedings. 

It is important however that some straightforward principles are followed in doing so. 

Key factors in ultimate success are to document all the steps along the way, give 

warnings and provide genuine support where appropriate and to make sure the staff 

member concerned is clearly told exactly what the problem is at an early stage. 

Depending on the situation, a good approach can be to give a troublesome 

employee a clear written direction setting out the reasonable expectations 



concerning their behaviour. This could include for example that they attend staff 

meetings, arrive ready for work at a particular time and contact the office to advise if 

they will be late, that they treat colleagues with respect, raise any concerns politely 

without a raised voice, adhere to generally accepted community standards of 

behaviour in the way they interact with colleagues and students, have a particular 

report or assessments ready by a particular date, attend a particular personal 

development seminar or activity or provide a copy of professional medical advice 

that they are fit to continue with their employment. 

Disobeying a lawful direction is a serious issue on which further disciplinary action, 

including dismissal in a serious case, can be based. 

Again natural justice needs to be applied. 

4. Community Members 

Community members are usually the easiest of difficult people to deal with if that 

makes sense. There is generally no need to consider an ongoing relationship which 

makes disengagement at an early stage a good option. Where the person concerned 

will have an ongoing relationship with the school, such as in the case of a neighbour, 

different considerations will apply. 

Now we’ve looked at the broad categories of difficult customers let’s turn to some of 

the types of scenarios that can arise and how they might be addressed. 

ACTUAL OR THREATENED VIOLENCE 

While actual or threatened violence is one of the most serious issues that can occur 

in a school, in principle it is relatively straightforward to deal with. Of course there 

can be complicated situations which require careful management but in many cases 

there can be a quick decision to suspend or expel a student, exclude a parent or 

community member from the school site and refer the details to the police or warn or 

dismiss a staff member. 

It is important to remember with a student perpetrator that no matter how serious the 

incident, natural justice still applies. Normal school disciplinary procedures must be 

followed and the student must be given an opportunity to be heard. Strictly speaking 

section 316 of the Crimes Act, which deals with concealment of serious indictable 

offences, also requires that the police be notified.  

This last point can be a surprise to school staff so let’s work it through. “Serious 

indictable offence” is defined as an indictable offence that is punishable by 

imprisonment for 5 years or more. Unhelpfully there is no definition of “indictable 

offence” in the Crimes Act. There is a need to turn to that old friend, the 

Interpretation Act to discover it means “an offence for which proceedings may be 

taken on indictment, whether or not proceedings for the offence may also be taken 

otherwise than on indictment”. An indictment is essentially a written charge brought 



against a person so they can be tried before a judge or judge and jury as opposed to 

a magistrate. So the bottom line is that offences which can be brought before a judge 

and which carry a maximum penalty of 5 years or more imprisonment must be 

notified to the police. This includes virtually all assaults at a school. 

There are specific provisions in the Crimes Act dealing with violence on school sites 

which provide for aggravated ie more serious penalties than apply to the same 

offence committed elsewhere. These are important provisions so I’ll reproduce them 

below: 

60D Definitions  

(1) In this Division:  
 
"member of staff" of a school includes a person who performs voluntary work for the 
school.  
 
"school" means:  
(a) an infants school, primary school or secondary school (however described), and  
(b) a child care facility for children under school age.  

 
"school premises" includes parks and other community premises that are used by a 
school (but only while they are being used for the purposes of the school).  
 
"school student" includes a child attending a child care facility.  

 

(2) For the purposes of this Division, a school student or member of staff of a school 
is taken to be attending a school:  

(a) while the student or member of staff is on school premises for the purposes of 
school work or duty (even if not engaged in school work or duty at the time), or  
(b) while the student or member of staff is on school premises for the purposes of 
before school or after school child care, or  

(c) while entering or leaving school premises in connection with school work or duty 
or before school or after school care.  

 

60E Assaults etc at schools  

(1) A person who assaults, stalks, harasses or intimidates any school student or 

member of staff of a school while the student or member of staff is attending a 

school, although no actual bodily harm is occasioned, is liable to imprisonment for 5 

years.  

(2) A person who assaults a school student or member of staff of a school while the 

student or member of staff is attending a school and by the assault occasions actual 

bodily harm, is liable to imprisonment for 7 years.  
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(3) A person who by any means:  

(a) wounds or causes grievous bodily harm to a school student or member of staff of 

a school while the student or member of staff is attending a school, and  

(b) is reckless as to causing actual bodily harm to that student or member of staff or 

any other person,  

is liable to imprisonment for 12 years.  

(4) A person who enters school premises with intent to commit an offence under 

another provision of this section is liable to imprisonment for 5 years.  

(5) Nothing in subsection (1) applies to any reasonable disciplinary action taken by a 

member of staff of a school against a school student. 

With parents or community members who have been violent or have threatened 

violence one of the first things to consider is formally excluding the person from the 

school site. The usual approach is to write to them referring to the Inclosed Lands 

Protection Act, advising they are not to set foot on the site and that the police will be 

called immediately if they do. It is a breach of the Inclosed Lands Protection Act to 

be on a school site without good reason to be there in any case but writing and 

putting someone on notice makes things abundantly clear. 

SWEARING/UNSEEMLY LANGUAGE 

The level of unacceptability of swearing and obscene language more generally 

varies from school to school. There is a fairly consistent view though that parents, 

staff and community members won’t swear at or in the presence of students, 

particularly younger students. 

In situations where a parent or community member swears in front of students the 

options that can be considered usually range from a warning about the behaviour to 

excluding the person from the school site depending on the circumstances. If it is a 

staff member and the context is not a legitimate part of a subject being studied or 

something else appropriate, the behaviour will warrant some type of disciplinary 

response, again depending on the circumstances.  

There needs to be care all round to ensure the response is measured and 

appropriate. The judicial system is littered with matters where an employer has acted 

with hypocrisy and the dismissal of an employee has been thrown out. The type of 

situation that comes to mind is an employee being terminated for sending an email 

containing sexual jokes when there has been a culture at the workplace, known to 

management and tacitly accepted, of exchanging such material. 

 

 

http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s4.html#person
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s192d.html#cause
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s4.html#grievous_bodily_harm
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s60d.html#school_student
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s60d.html#member_of_staff
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s60d.html#school
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s60d.html#member_of_staff
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s60d.html#school
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s60d.html#member_of_staff
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s4.html#person
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s4.html#person
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s60d.html#school_premises
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s60d.html#member_of_staff
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s60d.html#school
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s60d.html#school_student


OTHER INAPPROPRIATE BEHAVIOUR 

I’m thinking here of a grab bag of disrupting and unacceptable behaviours such as 

intruding on classes or other activities without being invited, clashes with other 

parents, often a former partner, admonishing students for perceived bullying of the 

person’s child, coming on to the school site and/or to school events at inappropriate 

times, handing out materials of an inappropriate kind such as calling for the dismissal 

of the principal or expressing party political views, behaving in a disturbing way that 

causes students and/or staff to be concerned for their safety, behaving in a way that 

otherwise creates an unacceptable work health and safety risk. 

Okay, so let’s talk about some of the specific remedies that can be applied in the 

case of that really difficult individual. 

APPREHENDED VIOLENCE ORDERS 

An AVO, or more accurately apprehended personal violence order, can be 

considered where an individual just won’t stop with aggressive or truly harassing 

behaviour. AVOs can work extremely well to alter someone’s unacceptable 

behaviour. The feedback from “persons in need of protection” who have taken out 

AVOs is quite positive. 

In order to convince a magistrate to grant an AVO a good argument needs to be 

made out that there are reasonable fears of violence, intimidation or stalking. Section 

19 (1) of the Crimes (Domestic and Personal Violence) Act sets out the main 

requirements: 

(1) A court may, on application, make an apprehended personal violence order if it is 
satisfied on the balance of probabilities that a person has reasonable grounds to fear 
and in fact fears:  

(a) the commission by the other person of a personal violence offence against the 
person, or  

(b) the engagement of the other person in conduct in which the other person:  

(i) intimidates the person, or  
(ii) stalks the person,  

being conduct that, in the opinion of the court, is sufficient to warrant the making of 
the order.  

As can be seen there is quite a lot of discretion with the court. Generally magistrates 

are very sympathetic to school staff on the small number of occasions they come 

before the Local Court seeking an AVO. While there is no guarantee, this generally 

means a concerned and supportive response is experienced. 

The Crimes (Domestic and Personal Violence) Act defines “intimidation” and 

“stalking” in sections 7. and 8. respectively as follows: 
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 7 Meaning of “intimidation”  

(1) For the purposes of this Act,  

"intimidation" of a person means:  

(a) conduct amounting to harassment or molestation of the person, or  

(b) an approach made to the person by any means (including by telephone, 

telephone text messaging, e-mailing and other technologically assisted means) that 

causes the person to fear for his or her safety, or  

(c) any conduct that causes a reasonable apprehension of injury to a person or to a 

person with whom he or she has a domestic relationship, or of violence or damage to 

any person or property.  

(2) For the purpose of determining whether a person’s conduct amounts to 

intimidation, a court may have regard to any pattern of violence (especially violence 

constituting a domestic violence offence) in the person’s behaviour.  

8 Meaning of “stalking”  

(1) In this Act,  

"stalking" includes the following of a person about or the watching or frequenting of 

the vicinity of, or an approach to, a person’s place of residence, business or work or 

any place that a person frequents for the purposes of any social or leisure activity.  

(2) For the purpose of determining whether a person’s conduct amounts to stalking, 

a court may have regard to any pattern of violence (especially violence constituting a 

domestic violence offence) in the person’s behaviour.  

 A downside of applying for an AVO is the likelihood of facing the perpetrator in 

court, though there are ways that can be dealt with if needed. Something to 

remember is not to put the home address of a person in need of protection on the 

paperwork if it isn’t already known to the perpetrator. The school address or maybe 

just “known to police” can be used instead. 

A common outcome of AVO applications is the perpetrator giving written 

undertakings about their future behaviour on the basis that the proceedings are 

withdrawn. This can be an acceptable outcome in that it reduces the need to attend 

court and is usually effective. An adjournment can be sought to see if the perpetrator 

will uphold the conditions agreed to before actually terminating the proceedings. 

INCLOSED LANDS PROTECTION ACT 

The Inclosed Lands Protection Act 1901 is an oldie but a goodie for schools. Child 

care centres and schools are specifically defined as being “inclosed lands” under the 

Act. The Act makes it an offence to be on inclosed lands or to remain on inclosed 

lands without the consent of the owner unless the person has a “lawful excuse” 

http://www.austlii.edu.au/au/legis/nsw/consol_act/capva2007347/s5.html#domestic_relationship
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which they must prove themselves. Remaining on inclosed lands after being 

requested to leave and behaving in an offensive manner attracts a higher penalty – a 

maximum of $2,200 in respect of a school, child care centre or hospital. 

The Legal Services Directorate of the Department of Education and Communities 

has an excellent Legal Issues Bulletin on unauthorised entry and the Inclosed Lands 

Act. It is available on the Department’s web site at http://www.dec.nsw.gov.au/about-

us/information-access/legal-issues-bulletins. There are over 50 Legal Issues 

Bulletins on different subjects relating to schools and this is an extraordinarily useful 

resource for all NSW schools and their advisors. The Legal Issues Bulletin dealing 

with inclosed lands is number 31. 

SUMMARY OFFENCES ACT 

The Summary Offences Act used to be notoriously popular with police looking to 

charge essentially peaceful protestors with something that would stick. It has been 

extensively amended over the years and now deals with a range of issues including 

offensive conduct, offensive language, climbing on buildings, possession of alcohol 

by a minor, various offences concerned with carrying and the sale of knives, using 

laser pointers in a public place, public acts of prostitution and of course damaging 

fountains. Someone behaving very badly at a school is likely to have committed 

several offences under this Act. It’s not hard to see why it has been so popular with 

law enforcers.  

Some of the offences under the Summary Offences Act have particular applicability 

to schools including section 11C Custody of knife in a public place or school and 

section 11E Wielding a knife in a public place or school. 

DEFAMATION PROCEEDINGS 

Bringing defamation proceedings against an outspoken serial complainant is not 

something I would recommend but is an option. The cost of seeing a discrimination 

action through is immense and while many holiday homes have famously been 

financed this way, there are substantial risks. 

This step was famously taken by the Principal of Beecroft Public School, Jennie 

Ryan against a parent from her school. Dr Premachandran was an energetic critic of 

the Principal and amongst other activities, sent a scathing email to a number of 

parents calling for the Principal’s resignation. Dr Premachandran refused to retract 

the allegations in his email, which included that the Principal was incompetent, 

dishonest and untrustworthy.  

Ms Ryan took defamation proceedings and the Supreme Court had no apparent 

difficulty finding for her and ordering Dr Premachandran to pay $82,453 plus costs. 

Actually recovering those funds would have been a challenge I suspect. The 

decision can make satisfying reading for school staff and education lawyers alike 

http://www.dec.nsw.gov.au/about-us/information-access/legal-issues-bulletins
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and can be found at Ryan v Premachandran [2009] NSWSC 1186 (6 November 

2009) 

WORK HEALTH AND SAFETY 

That work health and safety laws impose a heavy obligation on employers is rightly 

well known. The Work Health and Safety Act is extremely broad and potentially 

bears on just about any aspect of NSW workplaces including schools. It is important 

to remember that its’ application is not limited to effectively guarded machinery, safe 

building practices and proper storage of inflammable liquids. It is just as potent in 

relation to psychological hazards like dealing with querulous people.  

Work health and safety can be the proverbial double edge sword when trying to find 

solutions to a situation where an unreasonable individual is causing a great deal of 

stress in a workplace. As ever, a risk assessment of the situation is going to be a 

good move and depending on the outcome action may need to be taken to remove 

one or more people from the situation. This can cut both ways as indicated above 

because complying with safe workplace obligations can add an extra dimension to 

an already complex situation but can also provide a fair and reasonable rationale for 

decisively moving to stop ongoing engagement with a difficult individual. 

Let’s now look at the most common legal actions a litigation minded difficult 

customer may decide to launch. 

DISCRIMINATION COMPLAINTS AND PROCEEDINGS 

In some cases a difficult person will allege they are being illegally discriminated 

against and will lodge a discrimination complaint. Where the complaint turns into 

actual proceedings this can be a lengthy, costly and generally painful experience.  

This isn’t cheerful news but in such a situation it is highly advisable to explore 

settlement, including being open to making a small payment. The costs, both 

monetary and in terms of the wellbeing of staff can climb very quickly and a 

discrimination action is invariably a major distraction for a school. 

Both the Australian Human Rights Commission and the NSW Anti-Discrimination 

Board will usually attempt to conciliate a complaint and the opportunity to resolve the 

issue through this process should be considered seriously. This is another area 

where specialist advice should be obtained and the cost of doing so is likely to be 

well spent. 

PRIVACY COMPLAINTS AND PROCEEDINGS 

Privacy is a relatively new area of law in New South Wales but is likely to grow over 

time. It does have a strong attraction to unreasonable complainants looking for an 

avenue to pursue their concerns.  



It is a complicated area with both State and Commonwealth legislation. The New 

South Wales Privacy and Personal Information Protection Act only applies to the 

State public sector, while the Commonwealth Privacy Act catches the 

Commonwealth public sector and non-government organisations with an annual 

turnover of more than $3 million. 

Privacy matters usually do not involve anything like the same level of emotion or 

complexity as discrimination matters and are often capable of being managed by a 

competent and well prepared school official. Settlement prospects should generally 

be explored as the most effective resolution.  

There is no need to be coy about giving a sincere apology if the complainant’s 

privacy has been compromised. Even if the privacy concern is perceived rather than 

actual, it can be a healthy step to express sincere regret the complainant feels their 

privacy has been breached or whatever the substance of the allegation is. 

INDEPENDENT COMMISSION AGAINST CORRUPTION 

A really querulous individual will often assert they are the victim of corrupt conduct. 

The good news for non-government schools is that since they are not public 

authorities they are unlikely to be subject to any investigation by ICAC. It is also 

unusual for ICAC to take an interest in an issue at a government school. Most 

commonly it refers complaints to the Department of Education and Communities with 

or without a request it be investigated. 

INFORMATION ACCESS APPLICATIONS AND PROCEEDINGS 

Making one or more applications under the Government Information (Public Access) 

Act is another compelling outlet for difficult people. Such applications may develop 

into complaints about whoever deals with the matter, a review by The Information 

Commissioner and/or proceedings before the Administrative Decisions Tribunal. 

Non-government schools are not subject to the Government Information (Public 

Access) Act so this isn’t an area that will jump up and bite them.  

News of an information access application being made in relation to an issue at a 

government school can cause considerable alarm. The best approach (of course) is 

to be honest and open. There shouldn’t be any documents etc that cause concern in 

being released to the person they are about. In fact it is always good policy, whether 

for government or non-government schools, to presume any record being prepared 

may be read by the person concerned and to express it accordingly. This doesn’t 

mean things that need to be said should be held back, just that they should be 

expressed professionally and unemotionally. 

 

 



OMBUDSMAN 

The NSW Ombudsman’s Office deals with general complaints about public sector 

administration as well as specific areas such as child protection. They definitely get 

their share of difficult customers, hence the preparation of the Manual referred to in 

the introduction. 

Sometimes Ombudsman Office staff will contact a school directly to attempt to 

resolve a complaint, particularly if the issue is very time sensitive such as a student 

suspension or enrolment decision. While there should be some circumspection about 

the information provided off the cuff, this can be a very efficient and positive way of 

handling a complaint. It is prudent before giving out any personal information in this 

or a similar situation to make a simple check that the caller is indeed from the 

Ombudsman’s Office. One way is to just ask for their number and call back or you 

can request they send an email to your computer from their work email address. 

EMPLOYMENT PROCEEDINGS 

Where the “difficult customer” is a staff member and they are dismissed or subject to 

other disciplinary action, there is every possibility of unfair dismissal or other 

proceedings being brought. Hopefully there is a well-documented history of the many 

attempts to get the employee concerned to modify their behaviour. Support and 

mentoring would have been offered and expectations carefully spelt out. 

What often happens in such circumstances is that the difficult employee behaves 

before the tribunal in exactly the way he or she has been behaving at the school. 

They are overbearing, rambling, illogical, easily angered and very difficult to keep on 

the subject. Essentially and somewhat sadly they are the architect of their own loss 

in the proceedings and the more they talk and remonstrate, the clearer the tribunal 

becomes about the justification for dismissing them. 

Of course not every case is like this and the employer’s side of the story needs to be 

very well prepared to ensure a positive outcome. 

VEXATIOUS LITIGANTS 

Possibly the most resource intensive difficult customers are the small number who 

consider the New South Wales court system their personal playing field. Vexatious 

litigants are usually driven by an irrational sense of justice that has become an 

obsessive quest.  

 

Section 6 of the pointedly titled Vexatious Proceedings Act 2008 defines “vexatious 

proceedings” as: 

 

(a) proceedings that are an abuse of the process of a court or tribunal, and  

(b) proceedings instituted to harass or annoy, to cause delay or detriment, or for 

another wrongful purpose, and  
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(c) proceedings instituted or pursued without reasonable ground, and  

(d) proceedings conducted in a way so as to harass or annoy, cause delay or 

detriment, or achieve another wrongful purpose.  

 

The Act provides for the Supreme Court, Land and Environment Court and the 

Industrial Court to make vexatious proceedings orders where the court is satisfied a 

person has “frequently instituted or conducted vexatious proceedings in Australia”. 

An order can also be made in relation to a person acting in concert with a person 

who is subject to a vexatious proceedings order. 

 

While the Land and Environment Court and Industrial Court can make orders in 

relation to proceedings in their own respective jurisdictions, only the Supreme Court 

can make an order prohibiting a person from instituting any legal proceedings in New 

South Wales. 

 

A key issue in obtaining a vexatious proceedings order is how many sets of 

proceedings must have been taken by someone before a court will make the order. 

That issue was considered earlier this year in the matter of Attorney General v 

Viavattene [2013] NSWSC 453 (3 May 2013). Ms Viavattene represented herself 

and asserted that the multiplicity of unsuccessful proceedings she had either initiated 

or conducted on her husband’s behalf should not result in an order being made. She 

suggested her neighbours are involved in a criminal conspiracy with the police and 

that the Attorney General’s application to prevent her from exercising her rights was 

itself vexatious. 

 

Her Honour Fullerton, J said that a determination of whether litigation has been 

commenced frequently has to be assessed by examining the history of litigation 

under consideration rather than by making a simple numerical count. Her Honour 

quoted with approval the decision of the New Zealand Court of Appeal in Brogden v 

Attorney General [2001] NZCA 208 which said “A litigant may be said to be 

persisting in litigating though the number of separate proceedings he or she brings is 

quite small if those proceedings clearly represent an attempt to re-litigate an issue 

already conclusively determined against that person, particularly if this is 

accompanied by extravagant or scandalous allegations which the litigant has no 

prospect of substantiating or justifying. The Court may take into account the 

development of a pattern of behaviour involving a failure to accept an inability in law 

to further challenge decisions in respect of which the appeal process has been 

exhausted, or attacking a range of defendants drawn into the widening circle of 

litigation solely because of an association with a defendant against whom a prior 

proceeding had failed”. 
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Natural Justice 

Natural justice or procedural fairness as it is also known has been something of a 

theme in this paper. It sounds esoteric but it is just the common sense proposition 

that a person who is being subject to a detriment of some kind knows what it is 

alleged is their failing, has an opportunity to a fair hearing in response and that there 

is an impartial decision maker. 

There is a useful Department of Education and Communities Legal Issues Bulletin 

on natural justice, just as there are on a number of the other areas traversed in this 

paper. The Legal Issues Bulletin on procedural fairness/natural justice is number 3. 

CONCLUSION 

Since this is such a broad area I’ve only dipped in and out of many of the discrete 

areas of law that can apply. My aim has been to bring together a number of 

superficially unrelated aspects of NSW legal practise which share a level of 

applicability to difficult people. 

Really difficult customers can have a hugely detrimental impact on a school and its’ 

staff. In just about every case their actions and behaviour also has a detrimental 

impact on themselves, their family and associates. Dealing with very difficult people 

well is in the interests of the school or other organisation concerned, its personnel 

and ultimately the querulous individual involved. 
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